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Mercosur: ambitious policies, poor practices

Mercosul: politicas ambiciosas e prdticas ruins

ANDRE FILIPE ZAGO DE AZEVEDO*,* *+

RESUMO: O Mercosul alcangou importantes avangos, como a remog¢ido de barreiras
tarifdrias e nao-tarifarias intrabloco e o estabelecimento de uma tarifa externa comum para
a maioria dos produtos. No entanto, seus planos ambiciosos de aprofundar o processo
de integracdo que compreende a harmoniza¢io de politicas em areas como politica de
concorréncia, compras governamentais, barreiras técnicas e medidas fitossanitarias ainda
nio foram implementados. Este artigo examina as politicas do Mercosul em relacdo as
tarifas e outras barreiras nio-tarifarias comparando-as com sua implementacdo, a fim de
examinar até que ponto as propostas foram realmente cumpridas.
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ABSTRACT: Mercosur has achieved important advances like the removal of intra- bloc tariff
and non-tariff barriers and the establishment of a common external tariff for most products.
However, its ambitious plans to deepen the integration process comprising harmonisation of
policies in areas like competition policy, government procurement, technical barriers and phy-
tosanitary measures have not been implemented yet. This paper examines Mercosur policies in
relation to tariffs and other non-tariff barriers comparing them with their implementation, in
order to examine the extent to which the proposals have actually been fulfilled.
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1. INTRODUCTION

One of the most prominent features of the last decade has been the revival of
regional agreements, a phenomenon that has been recognised as the second wave
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of regionalism in contrast to the first wave that took place in the late 1950s and
1960s.! Mercosur (Southern Common Market) formation coincides with the ‘boom’
of the new generation of Preferential Trade Agreements (PTAs). Created in March
1991 by the treaty of Asuncion, its ultimate goal is to form a common market
among its bloc members by 2006. According to the bloc legislation, all internal
trade should be duty-free and the national tariffs applied on third country imports
should gradually converge to the CET without exceptions by then. Contingent pro-
tection in intra-bloc trade would be eliminated and all Mercosur members would
follow a common external policy towards non-member countries. Technical and
phytosanitary barriers would be harmonised and common competition and gov-
ernment procurement policies should be attained as well. The treaty of Asuncion
also provided for free circulation of capital, services and people.

However, despite those typical features of the “new wave” of regionalism the
bloc has allowed a wide range of exemptions and escape clauses from the rules.
Moreover, the long history of failed regional agreements in South America and
some developments in the integration process have raised some doubts about the
capacity of bloc members to accomplish their ambitious intentions by 2006. Hence
what are the bloc holes and loopholes?? And to what extent have the measures
agreed been effectively implemented? This paper seeks to answer these questions
in relation to border and contingent measures, also addressing the new regional-
ism issues which seek to deepen the scope of integration. The analysis will cover
the transition phase (1991-94), when the intra-bloc tariff preferences were com-
pleted for most products, and the post-transition period (1995-2001), associated
with the introduction of a Common External Tariff (CET) and the deepening mea-
sures sought by the bloc. This paper is divided into four sections, excluding this in-
troduction. Sections 2, 3 and 4 present the bloc policies and identify the holes and
loopholes related to tariffs, contingent protection and deeper integration, respec-
tively. The last section offers some concluding remarks.

2. TARIFFS
2.1. Intra-Bloc Tariffs
Annex 1 of the treaty of Asuncion laid down the intra-bloc tariff reduction

programme that took place during the transition period. It established the timeta-

! See Lawrence (1997) and Ethier (1998) for a description of the differences between the two waves of
regionalism.

2 Those expressions assume the meaning provided by Hoekman and Leidy (1993), where a hole constitutes
a sectoral exclusion or exception from the agreement and loopholes consist of escape clauses, safeguard
provisions and allowances for using discretionary measures to set and enforce standards and other NTBs.
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ble to eliminate “gradually, linearly and automatically” the internal tariffs from
June 30, 1991 to December 31, 1994, being the preferences applied to the most fa-
vourable duties in force. As a first step bloc members conceded 47% intra-bloc
preferences, which were steadily increased by 7 percentage points per semester un-
til June 30, 1994, and finally reached 100% on December 31, 1994 (table 1).?
However, in order to minimise the costs of adjustment for those sectors more sen-
sitive to competition within the bloc, the “Adjustment List” was created, which
maintained in intra-bloc trade the same import tariff applied on third countries.
This list, which constituted the bloc main hole during the transition period as far
as tariffs are concerned, consisted of 394 items for Argentina, 324 for Brazil, 439
for Paraguay and 960 for Uruguay.* These exemptions from intra-bloc duty-free
would be reduced at the end of each calendar year.’

Table 1: Tariff Reduction in Intra-Mercosur Trade (%)

1991 1992 1993 1994

30 June 31 Dec 30 June 31 Dec 30 June 31 Dec 30 June 31 Dec
47 b4 61 68 75 82 89 100

Source: Treaty of Asuncion — Annex 1.

By the end of the transition period Mercosur was expected to become a cus-
toms union, with internal free trade and a common CET comprising all goods ac-
cording to the treaty of Asuncion provisions. However, it did not happen according
to the schedule laid down since an extended period of protection in intra-bloc trade
was granted to those most sensitive sectors, representing the first major blow to the
original plans. Firstly, bloc members created the “Final Adjustment List” that came
into effect from January 01, 1995, which extended the internal protection of those
products that were either already included in the previous “Adjustment List” or the
target of a safeguard measure in intra-bloc trade during the transition period.®

The tariffs would converge to zero according to a linear and automatic reduc-
tion, coming down by 25% each year.” The final deadline for the tariffs of these
products to converge to zero was January 01, 1999 in Argentina and Brazil, and

3 During the transition period Mercosur members were allowed to modify unilaterally their Most
Favoured

*The article 6 of treaty of Asuncion laid down the list of products belonging to the “Adjustment List”.

3 For Argentina and Brazil the tariffs would be phased out from December 31, 1990 to December 31, 1994
by 20% per year. For Paraguay and Uruguay they would go down initially by 10% when the treaty came into
force and on December 31, 1991, and by 20% on December 31 of the next four years from 1992 to 1995.

6 Decision N° 05/94.

7The ultimate condition was that the intra-bloc tariff would never be superior to the CET (Resolution
N° 48/94).
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January 01, 2000 in Paraguay and Uruguay. In 1995 this list comprised 29 prod-
ucts at HS 08-digit level in Brazil, 212 in Argentina, 432 in Paraguay and 958 in
Uruguay.

Besides the “Final Adjustment List” another hole in the bloc agreement in
force after the end of the transition period refers to the so-called special conces-
sionary regimes, which comprise those products originating in free trade zones, ex-
port processing zones and special customs areas.® They should pay in intra-bloc
trade either the CET or the national tariff whenever they belong to the exception
list to the CET. The intra-bloc trade for those products would be freed only on Jan-
uary 01, 2006.° Moreover, until December 31, 2000, duties on intra-bloc trade
would be imposed on products contained in the exception list to the CET that were
not considered as originating in the bloc according to the bloc rules of origin. How-
ever, the most prominent cases involving products transitionally excluded from the
internal liberalisation programme comprise the automotive regime and sugar, which
were scheduled to have the tariff eliminated by January 2000 and January 2001,
respectively. The automotive agreement created a managed trade system between
Mercosur members based on minimum regional contents (60%), export balancing
requirements and concessional entry.'® As far as the requirements were fulfilled the
intra-bloc trade would be duty-free in vehicles and parts (IDB, 1996), creating the
conditions that led to an impressive increase in intra-bloc trade. However, the re-
gional content and the export balancing requirements are incompatible with the
WTO Agreement on Trade Related Investment Measures (TRIMS) and were to be
eliminated by the end of 1999. In relation to sugar, provisions established a tran-
sition period until January 01, 2001, in which a gradual liberalisation of intra-bloc
trade would take place, accompanied by measures to eliminate government poli-
cies that distorted the production and exports of sugar.!!

The foregoing analysis shows that most of the main departures from intra-bloc
free trade were to be eliminated by the beginning of the year 2001. However, the
rules were only respected in one case, the “Final Adjustment List”, while in the re-
maining cases the pre-established agreements were not implemented, being contin-
ually postponed. As regards the products in the exception list rejected by the rules
of origin, the latest developments show that its removal seems unlikely to occur be-
fore 2006 when the restrictions on the special concessionary regimes would also
be eliminated.'? Although at the end of 1999 a new automotive agreement was at-
tained it was not implemented. In May 2000, members of Mercosur decided to pro-

8 Decision N° 08/94.
? Decision N° 31/2000.
10 Decision N° 29/94.
" Decision N° 19/94.
12 Decision N° 21/98.
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long the managed trade in this sector until 2006, despite the initial intention to lib-
eralise trade in this sector in 2000. Finally, the gradual liberalisation on intra-bloc
trade of sugar also did not take place since bloc members did not agree about the
character of the national distortions leaving the tariff in place even after the dead-
line for its elimination.'® Hence, most of the remaining barriers on intra-bloc trade
in force just after the end of the transition period in 1995 were extended until Jan-
uary 2006 violating the original rules.

The strategy followed by Mercosur members to initially remove the intra-bloc
barriers in sectors without a major potential for trade conflicts and to postpone the
liberalisation in the most sensitive products reflects what Preusse (2001) defines as

“selective problem solving”. However, this could lead to a trap in which the pres-

sure groups that benefited from the remaining barriers in intra-bloc trade could try
to perpetuate this situation. The continuous delays in implementing the rules agreed
in those “problematic” sectors in Mercosur are signalling this. Moreover, accord-
ing to Grossman and Helpman (1995) the exceptions from intra-bloc trade are
more likely to occur in sectors prone to trade creation since the political cost of
trade diversion is higher than the political cost of trade creation in the importing
country while the political gains are higher in the case of trade diversion compared
with trade creation for the exporting country. Olarreaga and Soloaga (1998) using
a model to explain the deviations from internal trade based on the political struc-
ture of each Mercosur member, confirm the Grossman and Helpman view that
those sectors with more tendency to trade creation tend to be exempted from in-
ternal free trade as far as tariffs are concerned. Given this evidence it seems that
the bloc is still far away from exploiting all the trade potential it would obtain from
a complete elimination of intra-bloc tariffs.

2.2. The Common External Tariff

As planned in the treaty of Asuncion the customs union was launched on Jan-
uary 01, 1995, when the CET came into force. The CET was structured into elev-
en tariff levels with two-percentage point interval ranging from zero to 20%, with
the unweighted average of 11.2%. It is based on the newly created Mercosur Com-
mon Nomenclature (MCN), which has the first 06-digits from the Harmonised
Commodity Classification and Coding System (HS), while the seventh and eighth
digits were created according to a definition set up by bloc members. The most pro-
tected sectors, as can be seen in table 2, were arms & ammunition (20.0%), foot-
wear (19.1%), textiles (17.3%), prepared food (14.9%), and transport equipment
(14.8%), while the most liberal were mineral products (2.4%), works of art (4.0%),
wood (6.9%) and chemicals (7.6 %). Recent evidence shows that although both po-

13 Argentina has demonstrated a lack of disposition to abolish the tariffs on Brazil’s exports of sugar
arguing that Brazil’s subsidies conceded to production of alcohol remain in force.
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litical economy forces and terms of trade effects are responsible for the final con-
figuration of Mercosur CET, the former seems to explain a larger proportion of the
CET (Olarreaga et al., 1999).

Although the CET was negotiated for all products, not all converged immedi-
ately to the CET in January 1995, with the bloc legislation providing many holes.
The first hole comprised capital goods, information technology and telecommuni-
cations equipment.'* For capital goods, Argentina and Brazil would converge to
the scheduled CET of 14% on January 01, 2001, while for Paraguay and Uruguay
the period was extended to January 01, 2006. In the case of information technol-
ogy and telecommunications equipment the CET of 16 % would be attained on Jan-
uary 01, 2006, for all members."> Sugar and automotive products were also targets
for special regimes, as occurred with intra-bloc trade, and would conform to the
common regime only by January 01, 2001, and January 01, 2000, respectively, be-
ing subject to national tariffs until then. Those products belonging to the special
concessionary regimes constitute another exemption from the CET, since they re-
ceived a differentiated treatment in each member state. Apart from those sectors
already mentioned, each member of the bloc could maintain a list of up to 300 ex-
ceptions from the CET (399 in the case of Paraguay), which could be higher or low-
er than the CET, until January 01, 2001 (January 01, 2006 for Paraguay).'® Anoth-
er departure from the CET was allowed in order to guarantee a normal and
continuous supply of products in cases of shortage and was initially scheduled to
last until April 28, 1996.'7 The products in the “Final Adjustment List” and those
included in bilateral negotiations with other Latin American Integration Associa-
tion (LAIA) members were also permitted to present a different tariff level in each
member for a longer period until the end of 1999 and 1995, respectively.

Those many departures from the CET led to a significant number of non-uni-
form tariff lines between Mercosur members. The proliferation of holes in the CET
has undermined two of the main advantages of a customs union when compared
with a free trade area: the absence of a need for rules of origin to deter trade de-
flection in intra-bloc trade, and the security of access to those markets. The latter
is quite important in the case of Mercosur since tariff bindings of all bloc members
under the WTO provisions are higher than the MFN applied rates.!® Thus, the CET,

14 Decision N° 07/94.

15 pereira (1999) illustrates the conflict of interests between Argentina and Brazil regarding these sectors
that led to the delay in implementing the CET. While Argentina sought to eliminate the tariffs, Brazil,
as the major producer of these items, tried to keep the tariffs in place.

16 In fact, all members included fewer products in this list than was allowed. Argentina included 231
products at HS 08-digit level, while Brazil, Paraguay and Uruguay included 171, 214 and 212,
respectively.

17 Resolution N° 22/95. Afterwards, Resolution N° 33/98 extended its duration until December 31, 2000.

18 Tariff bindings for Mercosur countries after the WTO’s Uruguay Round are usually at a ceiling rate
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even when it represents an increase in the previous national applied rates, would
be a guarantee that members of the bloc would not increase their national tariffs
to match their binding upper-limits at the WTO."

However, the administration of the CET has also been quite different from
what was originally established by the norms of the bloc. Even the existence of
many exemptions was not sufficient to avoid more changes in the CET after the
end of the transition period. Three cases deserve to be stressed. Firstly, in March
1993, the bloc conceded Brazil the right to change the CET on up to 150 tariff
lines for one year so as to guarantee the success of its stabilisation plan, menaced
by the Mexican crisis.?’ In order to avoid trade distortions, all other bloc mem-
bers were also allowed to adopt the same tariff level set by Brazil. As a result,
both Brazil and Argentina raised import tariffs on a wide variety of products with
the former in creasing tariffs of many consumption goods, such as cars, toys and
footwear to the ceiling rate of 35% bound at the WTO, while Argentina focused
on capital and telecommunication goods. Thus, after only a few months the ex-
pected role of the CET securing access to the bloc market at lower levels than the
WTO bindings was completely undermined. Secondly, in November 1997, as a
result of the international turbulence that followed the Asian financial crisis, the
CET rules were changed once more. All Mercosur members agreed to raise tem-
porarily the CET, by 3 percentage points, which was scheduled to be in force from
January 01, 1998 to December 31, 2000.?' Thirdly, in April 2001, Argentina was
allowed to remove some consumption and capital goods from the CET until De-
cember 31, 2002, increasing the tariffs to 35% in the former and reducing the
tariffs to zero in the latter.??

The impact of such measures was reflected in the average MFN tariff of each mem-
ber of the bloc. Looking at Mercosur members’ average MFN tariff at HS-06 digit lev-
el, it is possible to identify precisely four different periods in the 1990s (table 3). Dur-
ing the transition period, while most countries were still involved in unilateral
tariff reduction, the average MFN tariff went down significantly in all countries,
especially in Brazil.?» However, in 1995 when the CET was introduced and new ex-

of 35% for manufactures and 55% for agricultural products (WTO Trade Policy Review, 1996, 1997,
1998a, 1998b).

19 Applied tariffs, at the time of the end of the Uruguay Round, were significantly lower than tariff
bounds due to unilateral trade liberalisation undertaken by Mercosul members between the late 1980s
and early 1990s.

20 Decision N° 07/95.

2! Decision N° 15/97. Uruguay and Paraguay, however, were against the wide scope of this measure, and
applied it only selectively.

22 Decision N° 01/2001.

23 Tariff data information for Uruguay in 1994 was not available at UNCTAD database but WTO Trade
Policy Reviews suggest that they followed the same pattern of the other Mercosur members.
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Table 2: Mercosur CET at HS 08-digit level (1995)

Se':Son Description Tari,:foLci);es As\/i;nrsgee Ste(i/ Mode Max. Min.
01-05 Live animals & products 252 9.1 4.0 10.0 16.0 0.0
06-14 Vegetable products 355 77 3.9 10.0 14.0 0.0
15-15  Fats and oils 77 8.5 3.6 10.0 12.0 2.0
16-24  Prepared food 255 14.9 3.9 16.0 20.0 6.0
25-27  Mineral products 211 2.4 1.8 4.0 6.0 0.0
28-38 Chemical & products 2,587 76 5.5 2.0 18.0 0.0
39-40 Plastics & rubber 356 12.2 54 14.0 18.0 0.0
41-43  Hides and skins 108 10.9 6.5 10.0 20.0 2.0
44-46  Wood and articles 120 6.9 3.9 10.0 14.0 2.0
47-49  Pulp, paper etc 159 12.1 4.5 12.0 16.0 0.0
50-63 Textile & articles 916 173 34 18.0 20.0 2.0
64-67 Footwear, headgear 62 19.1 14 20.0 20.0 16.0
68-70 Articles of stone 199 1.3 4.0 10.0 20.0 0.0
71-71  Precious stones, etc 58 10.2 6.0 18.0 18.0 0.0
72-83 Base metals & products 715 12.5 4.5 12.0 20.0 0.0
84-85 Machinery 1,684 12.6 5.8 14.0 20.0 0.0
86-89 Transport Equipment 197 14.8 6.2 14.0 20.0 0.0
90-92 Precision Instruments 442 13.6 6.0 14.0 20.0 0.0
93-93 Arms and Ammunition 18 20.0 0.0 20.0 20.0 20.0
94-96 Miscellaneous 159 18.5 1.2 18.0 20.00 14.0
97-99  Works of Art 7 4.0 0.0 4.0 4.0 4.0

Average 1.2 6.2 14.0 0.0 20.0

Source: author’s calculations based on Comtrade — UNCTAD.

emptions from the CET were allowed, the average MFN tariff reversed the previ-
ous trend and went up compared to 1994. From 1995 to 1997, the average MFN
tariff remained stable as no major changes in CET were registered. Finally, the av-
erage MFN tariff increased again in 1998 due to the 3-percentage rise in the CET
in December 1997. As a result, in all members of the bloc the average MFN tariff
was higher in 1998 than its level in the last year of the transition period. In the case
of Argentina, the average MFN tariff in 1998 was even higher than it was in 1992
at the beginning of the bloc formation. Hence, since the end of the transition peri-
od there has been an increase in the degree of discrimination against third coun-
tries, undermining the expected role of the CET as a guarantee that it would secure

the tariffs of Mercosur members well below their WTO bound rates.
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Table 3: MFN tariffs at HS 06-digit level by Mercosur member, 1991-98 (%)

Country Measure 1991a 1994 1995 1996 1997 1998
Simple Average 12.63 9.87 12.10 12.76 12.86 15.28

Argentina Peaks 35.00 20.00 29.00 30.00 30.00 33.00
Lows 0.00 0.00 0.00 0.00 0.00 0.00

Simple Average 26.10 12.82 13.05 13.39 13.11 15.94

Brazil Peaks 85.00 40.00 32.00 70.00 63.00 49.00
Lows 0.00 0.00 0.00 0.00 0.00 0.00

Simple Average 15.53 7.90 10.74 10.98 11.08 11.14

Paraguay Peaks 72.00 32.00 20.00 30.00 25.00 30.00
Lows 0.00 0.00 0.00 0.00 0.00 0.00

Simple Average 16.58 n.a 10.91 11.31 11.43 13.70

Uruguay Peaks 24.00 n.a 32.00 30.00 27.00 24.00
Lows 10.00 n.a 0.00 0.00 0.00 0.00

1992 for Argentina and Uruguay.
Source: author's calculations based on UNCTAD database.

Beside the rise in the average MFN tariff, most products showed an increase
in their tariff levels after 1994 as well. Table 4 compares the share of MFN tariffs
at HS 06 digit level that went up or down in each of the bloc members in four crit-
ical periods of the bloc formation, the first and last year of the transition period,

1991 and 1994, respectively, the first year of incomplete customs union (1995),
and the year immediately after the 3-percentage increase in the CET (1998). In 1995
more tariffs increased than decreased in every single member compared to 1994,
reaching a peak in Argentina, where 64.5% of tariff lines rose. The reverse situation
was observed during the transition period, when the majority of products in all Mer-
cosur members had their tariffs reduced. In the case of Brazil, only 0.6% of the tar-
iff lines went up, while 83.8% came down during this period. From 1994 to

1998 in all countries the share of tariff lines that moved up exceeded 60%. Ar-
gentina symbolises what occurred in this period where for each tariff that declined
almost eleven went up. As regards the whole period from 1991 to 1998, in Argen-
tina, where the unilateral tariff reduction was almost completed by 1992, most tar-
iffs rose, while in Brazil and Paraguay, where the unilateral trade liberalisation co-
incided with the transition period, the tariffs of most products declined. These
results, based on either the average or the number of MFN tariffs at HS 06 digit
level, suggest that the decline in tariffs during the transition period occurred de-
spite Mercosur, as each member of the bloc still had autonomy of its own tariffs,
but they increased from 1995 onwards partially because of it, as the CET was im-
plemented.
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Table 4: Change in MFN tariff lines at HS 06-digit level by Mercosur member, 1991-98 (%)

Countries Argentinaa Brazil Paraguay Uruguayb
1991<1994 22.0 0.8 6.9 -
1991>1994 64.9 83.8 86.6 -
1994<1995 64.5 34.7 62.1 -
1994>1995 18.3 24.7 275 -
1994<1998 88.3 78.9 62.6 92.7
1994>1998 79 11.6 26.1 3.6
1991<1998 64.1 19.0 33.0 83.0
1991>1998 275 78.5 60.4 15.0

a: 1992 instead of 1991 for Argentina.
b: 1992 instead of 1991 and 1995 instead of 1994 for Uruguay. Source: author’s calculations based on UNCTAD
database.

One of the major problems stemming from the proliferation of products ex-
empted from the CET is that the need for rules of origin spread to a large number
of products. Originally only three groups of products would be subject to rules of
origin in intra-bloc trade.?* First, those products in a process of convergence to the
CET. Second, those products that were subject to the CET but whose inputs were
both in process of convergence to the CET and represent more than 40% of the
fob value of the final product. Third, those products subject to different commer-
cial policies. To be considered Mercosur-originated, a product should have a bloc
content of at least 60% and the transformation process undertaken within the bloc
using inputs imported from third countries should result in a change in the bloc’s
classification in relation to those inputs. The abolition of rules of origin for those
products would be gradual according to the schedule to eliminate the differences
in commercial policies of bloc members and should be completed by January 2006.
However, due to the proliferation of the exceptions from the CET all products were
still subject to rules of origin in intra-regional trade up to December 31, 2000.%
Thus, despite its original plans to become a common market, the bloc is still facing
a problem identified by Krueger (1997) as typical of a free trade area, with all prod-
ucts subject to rules of origin examination.

However, as most products excluded from the CET were to converge to it by
end 2000, the foregoing problems would then be alleviated until the bloc finally
achieves the customs union status in 2006. Nevertheless, as had already occurred
in other occasions, the plans were not fully accomplished since the majority of holes

24 Decision N° 06/94.
25 Decision N° 21/98.
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were continued to the end of 2005. Sugar and products of the automotive regime
started 2001 without definition of a new policy. The automotive regime, though
had been reformulated with minor changes from the previous one, was not imple-
mented because of a different interpretation between Argentina and Brazil about
the formula to calculate the 60% bloc content.? While the removal of capital goods
from the exception list of Argentina and Brazil also did not take place and a deci-
sion was delayed until the end of 2001, the 300 products in the exception list were
reduced to 100 and would be in force until 2006.2” Moreover, the supply shortage
list was also extended indefinitely as the members of the bloc were allowed to keep
using this instrument in 2001, and the maintenance of special concessionary re-
gimes until 2006 forced the exemptions from the CET to remain in force until
then.?® Finally, the allowance for keeping the bilateral agreements preferences with
the Andean Pact and Mexico impeded the removal of the exemption caused by dif-
ferent commercial policies. Thus, the only hole from the CET that was actually re-
moved as scheduled was that linked to products in the “Final Adjustment List”,
which was abolished by all Mercosur members by end 1999.

In summary, the large number of exceptions from the CET initially allowed,
the proliferation of new exceptions after the transition period, and the delays to
eliminate original exceptions to the CET created a lack of predictability in the fu-
ture of the rules of the game which undermined the prospects for both trade and
investments in the bloc. The rise in the external tariffs of bloc members, due to both
the three-percentage increase in the CET in 1997 and the increase in most of na-
tional tariffs exempted from the CET, also indicates a reversal in the unilateral trade
liberalisation initiated in the mid-1980s in all Mercosur members. These facts sug-
gest that the pressure groups that were able to influence the configuration of the
CET, especially in Brazil, have also been capable of shaping its developments after
wards. This is in line with Bhagwati’s (1993) “these are our markets syndrome” ar-
gument, which establishes that in a setting where producers have an important role
in determining trade policies the bloc formation could led to increased protection
against non-members of the bloc.

3. CONTINGENT PROTECTION

The presence of safeguards has been widely accepted as both an insurance
mechanism and a safety valve in most PTAs. According to Hoekman and Kostecki
(1995:161) “safeguard provisions are often critical to the existence and operation

26 Decision N° 70/2000.
27 Decision N° 68/2000.
28 Decision N° 69/2000.
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of trade-liberalising agreements, as they function as both insurance mechanisms
and safety-valves”. The prohibition of any mechanism allowing national govern-
ments to temporarily withdraw their normal obligations under the agreement in
exceptional circumstances would undermine the prospects for national govern-
ments to accept participation in the first place. However, recent research has
showed that the presence of Antidumping (AD), Countervailing duties (CVDs) and
safeguard provisions in a multilateral agreement — even when not exercised — may
reduce competition between foreign exports and domestic import-competing firms,
perhaps even eliminating the gains from partial tariff liberalisation (Hoekman and
Leidy, 1993). The same rationale applies in the context of a preferential trade agree-
ment since its objectives are usually more ambitious than multilateral liberalisation,
implying a much deeper integration. Thus the allowance for many types of safe-
guard provisions in preferential agreements, such as anti-dumping and countervail-
ing duties, could counteract or even completely undermine the effectiveness of in-
tra-bloc tariff elimination.

In order to avoid the negative effects safeguards may cause, the treaty of Asun-
cion established conditions under which they may be imposed in internal trade dur-
ing the transition period, in accordance with the procedures adopted by GATT-1947
provisions. Aware of the potential damage that safeguards could provoke within the
bloc, the article 5 of the treaty of Asuncion expresses clearly that in ‘no event may
the application of safeguard clauses extend beyond 31 December 1994°. The only ex-
emption was the “special concessionary regimes”, where application of safeguards
was still allowed.?” During the transition period no provisions were established to ad-
dress extra-bloc safeguards. This allowed Mercosur members to make use of their
own legislation on this matter. Only in December 1996 was a set of measures put in
place, when common safeguard legislation against third countries was laid down, in
conformity with the WTO procedures in this area.’® That instrument allowed that a
safeguard measure could be taken against third countries both in name of the bloc
as a whole or on behalf of a single member.

Although safeguards on internal trade have been prohibited since the begin-
ning of 1995 by the treaty of Asuncion, Mercosur members opted for allowing the
incidence of anti-dumping measures in intra-bloc trade even beyond the transition
period in order to “level the playing field”.’! Therefore, the bloc imposed the con-
dition of either eliminating domestic incentives or harmonising the bloc members’

29 Decision N° 08/94.
30 Decision N° 17/96.

31 There are many criticisms about the supposedly fair play caused by AD actions. Some believes they
actually tilt the playing field (e.g. Hoekman and Kostecki, 1995) while others consider them as simple
protectionism (e.g. Finger, 1993).
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competition rules in order to abolish AD actions in intra-bloc trade.? This issue of
conditioning the elimination of AD measures within the bloc to harmonisation or
elimination of domestic incentives or distortions is controversial. While some ar-
gue in favour of common competition policies (e.g. Guasch and Rajapatirana,
1998) to ‘level the playing field” in intra-bloc trade as a condition to removing the
AD actions, others (e.g. Hoekman, 1998) reject this conditionality stressing that
whatever the reason for supporting common competitive rules (fear of predation
or foreign strategic policy) it is neither effective nor the best policy choice. How-
ever, as there have been no substantial advances in negotiations to eliminate or har-
monise the subsidies granted by bloc members or to reach a common competition
policy, Mercosur members have been continuously allowed to apply CVDs or AD
measures in intra-regional trade since 1994.%

In spite of the potential to use AD measures to restrain imports from other
bloc members, Brazil, Paraguay and Uruguay did not take contingent actions to
protect their sensitive products from competition within the bloc between 1991 and
2000. In this period neither safeguard actions nor countervailing duties nor AD
measures were imposed on imports from other bloc members.** In contrast, anti-
dumping did become the preferred instrument in Argentina to deter imports from
within the bloc, especially from Brazil. What is most striking is the high incidence
of these restrictions applied by Argentina on intra-regional trade when compared
with third countries (table 5). Since 1991, 34% of the AD actions initiated in Ar-
gentina related to intra-bloc imports. In the transition period alone, about half of
the initiations had a member of the bloc, especially Brazil, as a target, declining
slightly afterwards.*

Most of these initiations were transformed into either a provisional or a de-
finitive measure in the following years. As a result, in every year of the 1990s more
than a third of all AD measures in force in Argentina were applied on imports com-
ing from other partners. As this represents a share higher than that of Argentina’s
intra-bloc imports in relation to total imports, there is evidence of a bias against
imports from Mercosur partners.>

32 Despite all negotiations undertaken at the bloc level about competition policy, bloc members were
still following their own legislation in this matter by end 2000.

33 Decision 27/00 conceded December 31, 2001 as the last deadline to the bloc present a proposal to a
gradual elimination of the AD and CVDs in intra-bloc trade, but it was not obeyed.

34 Brazil only applied a minimum export price undertaking on imports of cement from Argentina and
Uruguay in July 1991, to be abolished five years later in 1996. Moreover, Brazil also applied a minimum
export price undertaking on imports of milk from Argentina and Uruguay in February 2001.

35 Piani (1998) shows that Brazil was also the preferential target for AD measures taken by Argentina
from 1988 to 1994, with 12 out of 19 AD actions being imposed in Brazilian exports.

36 Argentina also applied a safeguard measure on imports of cotton fabrics from Brazil in July 1999.
This measure caused considerable concern about the future of the bloc as, in contrast to AD measures
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Table 5: Argentinean Anti-Dumping Actions Initiated and in Force by Country (1991-2000)

Initiation 1991-94 1995 1996 1997 1998 1999 2000-1"
Brazil 18 5 5 3 2 5 0
Paraguay 1 0 0 1 0 0 0
Uruguay 0 1 0 0 0 0 0
RoW 24 14 14 8 4 10 5
Total 43 20 19 12 6 15 5

Merc/Total”? 44.2% 30.0% 26.3% 33.3% 33.3% 33.3% 0.0%

In Force?

Brazil 13 10 10 12 12 12 "
Paraguay 1 1 1 0 0 1 1

Uruguay 0 0 0 0 0 0 0
RoW 12 18 14 23 22 24 25
Total 26 29 25 35 34 37 37

Merc/Total* 53.8% 37.9% 44.0% 34.3% 35.3% 35.1% 32.4%

/1 corresponds to the first semester of 2001;

2 reflect the share of Argentina’s AD initiations against Mercosur members in relation to the total,

. AD actions in force at the end of each year;

4 reflect the share of Argentina’s AD actions in force against Mercosur members in relation to the total;
Source: WTO/GATT Reports of the Committee on Anti-Dumping Policies, various years.

Despite allowing the use of AD and CVDs within the bloc, Mercosur has es-
tablished common rules for both safeguards and AD actions against third coun-
tries in 1996 and 1997, respectively, giving power to the bloc to act on behalf of
either a single member or the whole bloc.’” However, neither of these two norms
were implemented by end 2000, leading all contingency measures that have been
initiated and later applied on third countries imports since then by both Argentina
and Brazil to be on an unilateral basis.

Although other PTAs, such as NAFTA and the Andean Pact, also allow the ex-
istence of contingency measures within the bloc this is not the general rule. In the
EU, the European Free Association and Ancertza the use of these measures are not
allowed in internal trade. More importantly, the imposition of AD actions in intra-
bloc trade is against the principle of the internal liberalisation behind the forma-
tion of a PTA and its allowance constitutes an important loophole in the integra-
tion process. Even though only Argentina has applied AD actions against other

that have been allowed by the bloc rulings, the application of safeguards was strictly prohibited from
January 01, 1995 by the treaty of Asuncion. Thus, instead of being a loophole, Argentina’s decision
represented a clear breach of the bloc rules. However, nine months after its introduction, Argentina
removed the safeguards, following the bloc ad hoc tribunal rulings in March 2000.

37 The decisions N° 17/96 and N° 11/97 laid down the common rules for safeguards and AD measures
against third countries, respectively.
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partners and the share of its imports from within the bloc targeted by AD measures
is small, the very presence of this sort of measures on internal trade may counter-
act the effectiveness of intra-bloc tariff elimination. As a result, they should be elim-
inated along with tariffs and any other form of non-tariff barriers. However, giv-
en the link between the removal of AD actions and the achievement of a common
competition policy set up by the bloc, and the continuous delays in achieving the
latter, it does not seem likely that the abolition of AD actions within the bloc will
take place before 2006, well beyond the initial schedule of December 31, 2000. In
the meantime, a plausible solution would be to follow the ‘reverse dumping’ clause
established by the European Community during its transition period, where AD
actions were allowed within the bloc. This clause stated that a dumped good could
be re-imported into the exporting country duty-free, imposing an effective limit to
dumping practices as far as the transaction costs are not too high.

4. DEEPENING THE INTEGRATION

Since the end of the transition period the attention of Mercosur has turned to
issues related to deepening the scope of the integration process. Deep integration, as
defined by Hoekman and Konan (1999:01), is constituted by “explicit actions by
governments to reduce the market segmenting effect of domestic (non-border) regu-
latory policies through co-ordination and co-operation”. The usual ways to address
this issue are either harmonisation or mutual recognition of regulatory policies. Ini-
tially, Mercosur has sought to harmonise the bloc members national regulatory pol-
icies in areas such as technical regulations, phytosanitary measures, competition pol-
icy and government subsidies. However, due to proliferation of trade conflicts
between the major partners of the bloc in issues related to phytosanitary and confor-
mity assessment, there was a switch to mutual recognition of standards.

The first efforts to deepen the integration process sought to identify all NTBs
in force in intra-bloc trade. Most of the 224 NTBs initially identified by the end of
the transition period could be characterised either as technical barriers or sanitary
and phytosanitary measures.*® The initial aim of the bloc in this matter was to elim-
inate the intra-regional barriers through harmonisation of technical regulations,
sanitary and phytosanitary measures adopting the Mercosur norm. The formula-
tion of Mercosur norms should be based on general principles and directives estab-
lished on the “WTO’s agreement on technical barriers to trade” and take into ac-
count, when appropriate, international, regional and sub-regional standards.** With

38 Decision N° 03/94.

39 The bloc has been very active in developing common standards (Stephenson, 1997). By October 1999,
Mercosur had established 274 standards, mostly in the steel sector, while there were 107 standards in
final approval phase and another 687 were registered in the work plan (Martinez, 1999).
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respect to sanitary and phytosanitary measures, two major developments deserve
to be pointed out. First is the agreement to carry out the inspections in the final
destination instead of the frontier, in order to reduce costs and time involved in
such procedures.*’ Second is the adoption of the “WTO agreement on the applica-
tion of sanitary and phytosanitary measures”, which recommends WTO members
to harmonise such measures based on international standards, guidelines and rec-
ommendations.*!

Although some norms could be harmonised, by mid-1998 many products were
still facing problems related to differences in conformity assessment and sanitary
standards. Following the European Union example, which in some cases retreated
back from its harmonisation ideal into mutual recognition solutions, Mercosur
members pursued a more practical approach based on partial mutual recognition
agreements, not necessarily including all four countries.* The objectives were to
negotiate agreements on equivalent sanitary and phytosanitary systems of control
and mutual recognition agreements of conformity assessment. It was accomplished
by the Resolution N° 60/99, which aimed to avoid unnecessary double controls, to
eliminate physical controls at the frontier and to accelerate product circulation
within the bloc. Based on those provisions the Argentinean and Brazilian national
agencies started to form bilateral agreements on mutual recognition of conformi-
ty assessment in areas such electric and electronic products, toys, foodstuff and
products related to health (IDB, 2000).

Despite the advances on this matter, Argentina and Brazil de facto continued
to resort to technical barriers and phytosanitary measures to prevent imports
from other members in the late 1990s. Argentina, once again, has been the most
active member of the bloc in implementing those restrictive measures on imports
from other regional partners. In 1999, all other members were targeted by at least
one phytosanitary barrier. The other members, in contrast, have used these bar-
riers on intraregional trade only sporadically and for a few products. The num-
ber of technical and phytosanitary barriers imposed by Argentina on Brazil’s ex-
ports also grew significantly in 1999, as a result of the Brazilian exchange rate
devaluation in January 1999. In March, a regime of pre-shipment inspection of
most imported consumption goods was introduced. Labelling requirements on
footwear and A4 paper were introduced in July and September, respectively. In
both cases, the producers from Argentina and Brazil achieved an agreement es-
tablishing a VER. In August and October 2000, Uruguay and Argentina, respec-
tively, applied a phytosanitary measure on Brazil’s exports of pork. Brazil also

40 Resolution N° 60/94.
“I Decision N° 06/96.
42 Resolution N° 77/98.
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restricted Argentina’s exports of rice through phytosanitary measures in Septem-
ber 1999.%

Another issue that has been addressed by the bloc legislators is government
procurement. By definition, the formation of a bloc should avoid discrimination in
favour of domestic firms by national governments when procuring goods or ser-
vices, since they often account for a significant share of GDP (World Bank, 2000).
However, as also occurred with other deepening measures that have been dealt with
since the end of the transition period, no agreement was in force by end 2000.
Nonetheless some efforts have been made in order to create common rules concern-
ing this issue. Since the work did not advance properly an ad hoc group was cre-
ated in order to help discipline the government procurement policies that distort
competition.*

Although initially scheduled to deliver their recommendations in December
1998, the ad hoc group has not been able to finish its work since then, and the com-
mon regime has been continuously postponed.*

In summary, the ambitious plans covering a wide range of subjects belonging
to the “deep agenda” have proved to be too ambitious. There are a number of fac-
tors that seem to have contributed to the delay in reaching the bloc initial goals
concerning these issues. First, the macroeconomic instability that has hit the bloc
members since 1995 has diverted the attention of the individual members from the
bloc agenda, usually leading to national responses. Second, the recurrent delays in
internalising the decisions adopted by the bloc bodies at the national level, since
the Mercosur decisions have no direct effect in its members, seem to have played
an important role in the failure to deepen the bloc integration. According to the
Uruguayan government only half of the 1,024 norms approved by the bloc up to
the end of 1999 were incorporated at the national legislation, which means that
most of the other norms are not applicable yet (IDB, 2000).* Third, some authors
point out that Brazil has not been willing to deepen the integration process as the
potential benefits from this are deemed to be smaller than the costs associated with
the lost in sovereignty (e.g. Pereira, 1999; and Veiga, 1999). This evaluation is
based on the idea that the asymmetry in size among the members markets would
curtail the likely benefits of the bloc to Brazil.

43 A survey made by the bloc identified 82 sanitary and phytosanitary measures in force within the bloc
by mid-2000.

44 Resolution N° 79/97.

*5 The Resolution N° 81/99 established a new deadline as June 30, 2000, which also was not
accomplished.

46 It is important to emphasise that some of the bloc decisions do not need to be internalised in any of
the member states since they regulate aspects related to the bloc operation and organisation.
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5. CONCLUSION

The integration process followed by Mercosur members since 1991 has
achieved important advances like the removal of intra-bloc tariff and non-tariff
barriers and the establishment of a common external tariff for many products.
However, macroeconomic instability caused by external crisis (Mexico-1994,
South-East Asia-1997, Russia-1998) or domestic problems (Brazil’s exchange rate
devaluation-1999 and Argentina’s possibility of default-2001), and interests of pres-
sure groups have systematically diverted the bloc from achieving many of its goals
in the agreed time-table. Events since 1995 have shown that whenever there has
been a conflict between the national interest and the bloc rules, Mercosur members
have invariably opted for either changing the rules of the game, negotiating with
other members to postpone its application or adding more holes and loopholes to
the agreement, or blocking the implementation of the bloc norms, not internalis-
ing them into the national legislation, since the bloc norms has no direct effect need-
ing to be internalised by each member in their legal system.

In conclusion, after completing ten years of integration Mercosur has yet to
achieve free trade area status. The allowance for tariffs in specific products such
as sugar, managed trade in others, like automobiles, permission for intra-bloc AD
duties and concessionary regimes have contributed to constrain trade between
Mercosur members. The holes in the CET have raised the average and the range
of national tariffs since 1995. The ambitious plans to deepen the integration pro-
cess comprising harmonisation of policies in areas like competition policy, gov-
ernment procurement, technical barriers and phytosanitary measures have not
been implemented yet, since they have not been negotiated yet or internalised at
the national level due to the lack of direct effect. Thus comparing the bloc objec-
tives with its achievements it could be said that it has done much ado but pro-
duced too little results.
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